
The BOCs should also be authorized to provide certain long distance services for calls

inbound to the cellular exchange, and the authority to provide such services is included in the

Department!s proposed order, which authorizes the provision of

Call Completion Services, i.e., interexchange services resulting when a caller
directs a call to a subscriber of a Wireless Exchange Camer that has insU'Ucted that
camer to forward calls to a location in another exchange area. Such remote locations
may include a network address (such as a telephone or paging number) stored at the
MTSO, or a voice mailbox or similar storage facility. In such cases, the BOC may
provide only the interexchange ponion of the call from the point where it is redirected
by the subscriber's Wireless Exchange Carrier's MTSO.

Proposed Order, Section VUl(L)(2)(b). This proposal reflects what the BOCs seek: the right

to forward calls to the cellular subscriber's chosen destination (including a voice mailbox),

according to the subscriber's PIC, rather than that of the call originator. The call originator

might have thought he was making a local call. when the subscriber had forwarded her phone

to a distant city; the subscriber pays for that Jong distance segment and, if she chose the BOC

as her PIC, the BOC would carry the call. (See BOC Mem. 13)

The authority in this paragraph does not include the authority to provide an "800

access to cellular" service, which the BOCs have not sought. However, in the proposed

consent decree with AT&T arising from AT&T's proposed acquisition of McCaw, the

Department has agreed that AT&T should have the right to market a "calling party pays"

cellular service. AT&T/McCaw Decree, § IV.F.2. and competition will be serv~ if the BOCs

can offer a similar service."

explicit on the face of the order.

• 9 This seJVic:e whiCh would be offered to subscribers of Wireless E.xchInp Carriers would pennit
use of a nwnber that the subscriber could live out thal would permit callers'that were wiUinl to pay
charges for wireless services to reach the subscriber through the wireless terminal. It is the
Deparunent's understanding thal the aVailability of this service may be imponartt to the continued

34



c. Entities Bound bv the Waiver. Unlike the BOCs' proposed order. the Department' s

.proposed order applies to any entity that is a "BOC" within the meaning of the Decree. The

Department does not propose to redefine "BOC" for the purposes of this order.

d. Equal Access Plans. The Department concurs in the BOCs' proposal that they

provide equal access plans, but Section Vm(L)(4)(b) of the Department's proposed order

specifies the maners that those plans should describe:

Each BOC's compliance plans shall inch:lde a PWl for b-npl::r.cnti."1g equal
access on a nondiscriminatory basis in the context where the SOC access provider is
also a competing interexchange carrier. These plans shall include detailed procedures
for implementing equal access from any Wireless Exchange System where a BOC
acquires a controlling interest after the effective date of this Section VUI(L),
procedures for identifying to new Wireless Exchange Service custOmers their choices
for interexchangeservices, the termS and conditions whereby unaffiliated
interexchange cmiers will be offered the opportunity to intertonnect at any BOC
Wireless Exchange Systems MTSO, the procedures for disseminating to interexchange
carriers any planned changes in network services or plans for implementing new
services that may affect such carriers services, procedures for assuring that any
personnel of a BOC Wireless Exchange Camer that is involved in the marketing of
interexchange services shall not have access to proprietary information of other
interexchange carriers, including but not limited to network interconnection
arrangements and lists of interexchange carrier customers or their usale statistics: a
plan for the separation of the personnel that market interexchanle services from the
personnel that administer presubscription: a plan for implementing Calling Party Pays
service if the BOC wishes to offer such a service: a plan describing its procedures to
assure compliance with Section VIIl(L)(2)(e) of this Decree (including a plan for
providing nondiscriminatory access to 15·41 or similar databases for all carriers)~ and a
plan fOYmPlementinl CDPD service.

The effect of these sections is to make clear what maners the equal access plans should

discuss, and that there is no authority to provide interexchange services in the absence of an

rapid IfO'Nth of the wireless industry and that the feasibility of this offering is likely to depend on
whether the caller wiJl know in advance what me dwJes tor me call wDl be. Thus. it is conremplateel
thai for this service to be suc:c:essful. carriers may need to average ainime and toll charles so thai a
flat per-minute rate may be associaleel widl the service. Thus. an exception to the requirement that
separate charges for wireless access and interexchange services is appropriale in this insW1ce.
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effective plan. A plan is only effective if not disapproved by the Depanment. The

requirement to submit plans and the Depanment' s responsibility to review them •• and the .

Depanment's right to reject inadequate plans -- should relieve the Coun of the need to

administer the minutiae of equal access, and should provide the BOCs sufficient flexibility in

the offering of services, without the need to return to the Coun for ministerial maners.

Interested panies will have an opponunity to review the equal access plans and to alen the

Depanment to deficiencies they perceive.

2. The Resale Restriction Will Eliminate Most Risks ofDiscriminatory

Jn,ercomlecnon.

The Department proposes that the BOCs' authority to provide interexchange services

be limited to the resale of switched interexchange services prOVided by others. The

Depanment has also indicated that its current view is that the BOCs should pmchase no more

than 45 percent of their interexchanle needs from a single source.

The BOCs tell the Court, as they told the Department in seeking the Department's

sappon. that "as a practical mauer•... it is likely that the SOCs will moStly act as resellers

of switched services in this context." (BOC Mem. 16) Nonetheless. the SOCs seek the

authority to build and use interexchanae facilities. The Department believes that limiting the

SOCs to switched resale will substantially reduce the dangers of discrimination. and proposed

that limitations on that basis.

By limiting the BOCs to reselling switched interexchange services, the BOCs will not

be able to constrUct or operate facilities, and therefore they will be unable to give their own

facilities favorable autment Since they will be reselling other carriers' services, any
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discrimination aimed at favoring the BOe s service would be readily apparent at least to the

carriers whose services the BOe was reselling. The benefits of that discrimination would

flow to that carrier ,for all of its traffic, and that carrier would be competing with the BOe..

Therefore. the risks of discrimination are here accompanied by a proportionately smaller

benefit. reducing the likelihood of that discrimination. These dangers are funher reduced by

the requirement that the BOC obeain not more than 45 percent of any system's interexchange

services from anyone provider, thereby requiring the BOC to use tIuee carriers and leaving

less opponunity for the BOC to discriminate against other carriers, and likewise increasing

the difficulty of collusive behavior.5O

3. Marketing and Unbundling Requirements Are Necessary To Ensure lhlll

Presubscription Provides a Genuine Opporruniry for Competing lnlerexchllnge

Carriers.

Meaningful equal access is premised on the idea that procedmes can be put in place to

provide competing interexchange carriers a reasonable opponunity to compete for customers'

business. Merely requiring the BOC to offer presubscription seems insufficient, if the BOC

can bundle cellular and interexchange services together in blended, single-price offerings that

do not permit customers the opponunity to compare the BOC's offerings with its

50 1be BOCs have objected to this requirement as preventina them from otainina the bulk
discoWltS on Ionl dia.ance services that would make it possible for them to resell iDlerexcblnle
services. (BOC Mem. 17) However, the BOCs have not provided any evideDce thIl the anticipared
volumes wiD not emitJe them to substamial discounts under currently filed tariffs. It reasonable
volume predictions. The Deplnmem has requested further informlJian from the BOCs an1bis subject.
Althouah the BOCs ltIUe thai me 45 percent "condition would prevent the BOCs from pumna price
pressure on any" interexcban&e carrier (BOC Mem. 17), the Supreme Coun's recent holding that all
interexchanae earners must file tariffs, MCI Telecommunications Corp. v. American TelqJhone & Tel.
Co.. 114 S. Ct 2223 (1994), limits the concern that the BaCs would be unable 10 take advantage of
tariffed bulk discounts.
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competitors': if the BOC can market its interexchange service together with its cellular

service. while requiring the customer to make separate inquiries to discover the availability of

competing carriers: or if the BOC can provide a combined bill for its cellular and long

distance service. while requiring its competitors' customers to receive and pay two separate

bills.

The Dcparunent's proposed order prevents these measures, and thus prevents the BOC

from marketing or offering services that its interexchanae competitors cannot match by reason

of the SOC's control of the duopoly cellular exchtlnge. To the extent the BOC designs

service offerings that are attractive to customers. and successfully markets them, the BOCs

Will properly obtain business. But their interexchange competitors will likewise be able to

make offerings that might be attractive to customers, on the same basis as the BOCs can.

The specific restrictions, which are set fonh in Section VID(L){3){f) and (g) of the

Depanment's proposed order, require a separation of the persons responsible for administering

presubscription (referred to as the "wireless exchange sales force") from persons who market

the BOC's interexchange services (the "long distance sales force"). However sold, the BOCs

would be required to state separately the prices for cellular service and long distance service.

and would not be permitted to offer blended or bundled service offerings. Proposed Order.

§ VID{L)(3)(a)(S). Nothing would prohibit them from making claims in marketing or

advertising that either their cellular service or their long distance service is more favorably

priced than their competitors'. If a BOC provides its customers with a single bill for cellular

and interexchange service, it would be required to permit similar billing mangements by its

long distance competitors. Proposed Order, § VID{L)(3)(b).
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The Department would not seek to preclude the BOCs from marketing the long

distance services it believes they should be allowed to provide. and believes that the long

distance sales force should be pennined to sell cellular service as well. However. this sales

force should not be given any advantages not also given to the BOCs' interexchange

competitors: It should receive any cellular customer lists at the same time and under the

same terms as the BOCs' competitors. and should not receive any additional information

about those customers (eg., their cellular telephone numbers. their usage patterns) unless the

same information is provided to competing interexchange carriers.51 The long dIstance sales

force is also required to advise customers that they have a right to choose interexchange

carriers. Proposed Order. § VW(L)(3)(g)(3).

The "wireless exchange sales force." the group responsible for administering

presubscription. includes salespersons in retail stores and those who receive inquiries. Those

salespersons. like persons selling BOC cellular service today. would be required to provide

the customer with a ballot to select an interexchange camer. and would not be allowed to sell

long distance service or advocate that the customer purchase BOC long distance service.

Proposed Order. § vm(L)(3)(f).

The Department does not agree with the BOCs that these restrictions are "unduly

restrictive." (BOC Mem. 18) Rather, these marketing and billing resaictions ~ necessary "to

allow the BOCs to market their interexchange services while providing their competitors with

51 Those carriers would be reSU'icted in their use of that information to the marketinI of
intmxchanle services; interex.chlnle curiers a1filiated wi1h wireless carriers would not be able to use
this confidential information to DWtet wireless services. The laraest interexchanle carrier. AT&T. is
subject to the same separation and muketinl resaiction requirements. AT&T/McCaw Decret. Section
IV.C.
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the opportunity to compete on equal terms. thereby" providing consumers with a meaningful

opportunity to make an infonned choice. By comparison. the BOe proposed order and equal

access plan "are silent (or at best ambiguous) as to whether bundled service offerings are

permincd. and whether competing interexchange carriers will be permincd to create their own

bundles.52 The Department's proposal requires unbundled offers, and requires the BOCs to

provide their long distance competitors with customer lists at the same time as that

infonnation is provided to their long distance sales force.53 Under these arrangements,

camers that do not control cellular exchanges, and cannot themselves provide both cellular

and long distance service, nonetheless have an opportunity to market long distance services to

BOC cellular customers.

C. Appropriate Safeguards Are Also Required To Prevent Abuse of the Landline

Exchange.

It is also aue, as AT&T has stressed, that the possibilityexislS that the BOCs could

52 The BOC order does require thal exchanle access and excbanle services for such access be
provided to interexchanle CllTiers "on III unbundled basis. that is equal in type. quality and price to
that provided to any inlerexchlnle service provided by the Bell company or an atfllille thereof. It

BOC Proposed Order. § 1.4. p. 3. If there were separations between the cellular and lona distance
sales operations. this lanaulle presumably would prohibit the BOC from "sellinl" cellular service to
an affUiated packqer II lower prices than offered to compeUnl interexchanle carriers. and the BOC
could not bundle cellular and 1011I diaance services in combinations thai other interexchanle carriers
could not milch. However. in die absence of such separations. it is unclear whether the BOCs'
proposed order would in faa prevent discriJDinllory bundlina. and it would be difficult for the
Depanment to determine. in memJlinl to enforce the conditions to this waiver order. whether the
BOC had discriminated. 1be DeplraDent's proposed order makes these discriminations clearly
prohibited and more easily deIec1ecL

" 1be BOC equal access pIID provides that I Bell cellular Iftilille "may use CUSlOIDer names.
addresses and mobile numbers to mllket its own interexchanae operations only if it provides that
information on the same terms and conditions to unaftlliaJed" interexcbqe caniers. (SOC Model
Equal Access Plan. p. 4) However. absent sepaI'Ilion between the cellular and lonl distance sales
forces. there can be no lenuine assurance that the SOC will in fact not receive these customer names
before its competitors do. and little opportunity to enforce this requirement.
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use their control of the local exchange to discriminate against competing interexchange

carriers. who rely on the local exchange for their access to both the wireline and nonwireline

cellular exchanges. Cellular exchanges likewise relies on the local exchange for

intercoMection to local exchange customers, for access to interexchange carriers. and often

for ttanspon between cellular switches and cell sites within the cellular network.

While the dangers of discrimination in these local landline exchange facilities is

present, that danger can be constrained by injunction. The Department's proposed order

specifically enjoins discrimination by the local exchange, directed either at competing wireless

providers or at competing interexchange providers. Proposed Order. § Vm(L)(3)(a)(l), (2).

In addition, Sections vm(L)(1 )(c) and VID(L)(2) make clear that the authority to provide

interexchange services is limited to the BOC's Wireless Exchange Service, which must be

physically and structurally separate from its local telephone operations. The long distance

sales force in particular must be a distinct sales force. with separate managers, from any sales

force that sells produCts or services of any local telephone company. Proposed Order,

§ VID(L)(3)(g)(1).

These requirements are sufficient to prevent discrimination in this narrow

circumstance. Not only would such discrimination be prohibited explicitly, and subject to

civil fine and loss of the authority to provide wireless interexchange services, Proposed Order,

§ VID(L)(S), but it would also be quite difficult to accomplish effectively, under the

restriction that the BOCs be limited to reselling other carriers' switched intereXchange

services. The resale requirement reduces the risk of discrimination in the local exchange.

possibly even more than in the cellular switch. The BOCs will be sending their own long
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distance traffic over several carriers' facilities. which are also handling U'affic originating in

the local exchange (for which the sacs may not compete). In addition. the BaCs will be

sending their interexchange calls to interexchange carriers that will presumably also be

serving their own customers that are subscribers of the BOC wireless service. If the quality

of ttansmission. for example. was significantly better for the BOC's customers. it would be

readily apparent to the interexchange carrier. In fact, any effort by the BOC to degrade the

transmission of competitors' traffic might well result in adversely affecting its own

interexchange customers. Moreover. since there are two cellular providers in each market. a

BOC considering a SU'ategy of degrading competitors' interexchange connections might be

concerned that customers would not associate their Service problems with the interexchange

service. and thus milht switch cellular carriers.

It is also significant that the direct connection option exists for interexchange carriers

deciding to obtain exchange access to their wireless customers without routing their calls

through the LEC's switched network. The existence of this possibility could well deter

discriminatory behavior out of concern that to do so would risk loss of access charge

revenues. The benefits of discrimination in these circumstances are slight. and the risks of

detection may be more substantial.

D. Provisions for InciuntaJ Reli~from 1M Decree's EqUlll Access R,quirefMntS.

The BOCs' motion also seeks some incidental relief from the Decree's equal access

requirements in connection with their paaing and radiolocation businesses. and in connection

with certain aspects of their cellular businesses. Subject to some minor clarification, the

Department believes that these modifications (which AT&T has not previously opposed) are
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in the public interest.

Section VID(L)(:!) of the Depanment's proposed order, which parallels Section D(a) of

the BOCs' proposed order, states that the Decree's equal access and nondiscrimination

requirements shall not apply to paging (with acknowledgement) or radiolocation. These are

substantially competitive businesses, without the market power of cellular, and the Coun has

already granted generic interexchange relief for one-way paging.'" The equal access relief

confmned here was implicit in that paging order, but this order confinns that a BOC paging

affiliate may combine interexchange services necessary to provide paging with the paging

services itself, and need not hand off interexchanle links within the piling network to other

camers. The Depamnent's proposed order confmns that this relief does not relieve BOC

local uchtlnges of their equal access and nondiscrimination oblilations towards unaffiliated

paging companies; and that it does not implicitly grant the BOCs' motion for a waiver for

800 access to paging, which is now pending with the Coun (and which the Depamnent

suppons). (U.S. Mem.• Feb.!, 1993)

Section VID(L)(2)(e) of the Department's proposed order, which parallels Section D(b)

of the BOCs' proposed order. provides that BOC cellular systems can ttansmit IS-4l and

comparable adminisntive messages on a non-equal access basis. so long as they do not

discriminate in favor of their own interexchange carrier in doinS so. 15-41 is an industry

standard that permits cellular systems to signal each other in order to. among other things.

locate roaming subscribers and determine whether their cellular phones are available to

,.. Memorandum and Order, Unittd StattS v. Western Elec. Co. (D.D.C. Feb. 16. 1989). Palinl
with acknowledgement does not seem to be any more likely to pose competitive risks than one-way
paling.
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receive calls. Only if the signaling messages indicate that the call can be completed is a

voice path established to complete the call. The proposed order will pennit the BOC cellular

systems to use 15-41 to locate their subscribers; they will then be required to turn over the

call to the customer's PIC (which could be the BOC or an unaffiliated carner) to complete

the call.

Section VID(L)(2X3) of the Department's proposed order permits the BOCs to resell

other cellular caniers' cellular servic~ whether-or not chose other cwers provide equal

access. Today the BOC can resell other BOCs' cellular services. but not the services of

cellular camers that bundle cellular and in~xchanle services. This relief will permit the

BOCs to resell the services of non-BOC cellular canjers, and thereby attempt to provide

greater regional or national coverage. in competition with other providers who may seek to

offer national presence (such as AT&T). This section also addresses the situation in which

the customer of a non-equal access cellular system roams into the BOC cellular system. If

that customer does not have a PIC. the BOC may complete that customer's long distance calls

by using the BOC's long distance services."

The proposed modification. Section VlD(L)(2)(f), would permit the BOCs to provide

interexchange telecommunications services in connection with the offering of Cellular Digital

Packet Data Service ("CDPD"). Although not specifically requested by the BOCs. the

Department is including this service in its Proposed Order in view of the fact that a similar

provision was included in the Fmal Judgment proposed in connection with AT&T's

55 'This section also permits the BOCs to handle these default calls where the roaming customer
has selected an interexchanle carrier thai does not serve the BOC system.
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acquisition of McCaw. AT&T/McCaw Decree. § rv.H; see id. § D.F. This provision would

allow interexchange transpon of packetized data from the cell sites to centralized points

before it is routed through a switching ·or routing device that is capable of handing it off onto

separate facilities specified by the customer. At this centralized point the modification

specifies that the COPD provider will hand the me5sale off to (or receive a message from) an

Internet Node within the same exchanle area. or transfer it to a private network facility or

interexchanle carrier specified by the customer. Intaexchanl~ facilili~ u~ by i DOC to

transpon the messages to and from the cenU'alized points must be obtained from an

unaffiliated interexchange carrier and the BOCs are not authorized to provide the

. interexchange carrier service of transporting the messqes from the centtalized points. The

procedures for specifyinl the selection of the customers interexChanle carrier for COPD must

be specified in the BOCs' compliance plans before they may implement this provision. The

Department's recommendation for this provision is based on our un~rstanding that it will

significantly facilitate the early provision of this importaJ1t service especially in areas of

relatively low demand.

These provisions Jive the BOCs the ability to offer and provide cellular services in a

reasonably efficient manner, without seriously impairing the objectives of the Decree's equal

access provisions. None of these modifications will prevent a cellular customer from

obtaining inr.erexchanle services from the carrier of their choice; these provisions will only

permit the BOCs to offer cellular services to more customers more efficiently.
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m. THE COURT SHOULD DEFER CONSIDERAnON OF TIiE SOCS' REQUEST

FOR GENERlC MODIFICAnON OF CELLULAR EXCHANGE AREAS.

The SOCs also seek relief expanding the areas in which they are permitted to offer

local service to Major Trading Areas defined by Rand McNally, plus existing cellular service

areas as they have been expanded by the Court in 49 cellular waiver orders; plus adjacent

Rural Service Areas ("RSAs"). As a result. several of the calling areas that would be created

by the BOCs' waiver are substantially laraer even than MTAs.56

Enlarging local calling scopes moves traffic from the interexchange market. which is

at least somewhat competitive, to the cellular market. which in the Department's view is less

competitive. By AT&T's estimate, fully 2S percent of all interexchanae ttafflc is within

MTAs." Thus, the proposed relief could move as much as 2S percent of cellular-originated

long distance traffic from more competitive interexchange markets to less competitive cellular

markets.

Recognizing the consequences of expandin. local calling areas, the Court has held that

it would only do so upon a showing of "conununity of interest." so that the Court could be

,. for example. see the followin& maps aIIICbed to the Atftdavit of Peter A. Monison (June 15.
1994). submitted by the BOCs: Cncianati-COlumbus-DaylOll. E1 Paso. Knoxville. Carksville.
Oklahoma City, Pboenix, Pont_ SlIt LIke Oty. TuIIL Wichita. Altboulh the BOCs' memorandum
mikes no memion of die fIct dIIl1bey seek relief that is broader thin MTAs. thIt is 1be effect of their
proposed order's provision that. "where a LATA or imeped service area authorized by a prior
waiver overlaps two or more~ Uldinl aras, me major UIdinJ area in which the larpst ponion of
me LATA or inrepated service Ira falls (as detenDined by leopapbic area) shall be deemed to
include the entire LATA or -anaed service lenitory." BOC Proposed ORIer, p. S.

57 AT&T's Supplemental Opposition to DOCs' Motion to Exempt Wireless Service from Section
D of the Decree. p. 17' (Oct. 25. 1993). This 25 percem estimate would be reduced in lilht of existinJ
cellular waivers. which have expanded the BOCs' coverqe areas. See BOC Mem. 44 ("me Switch to
MTAs would not involve a very larae expansion"). To the extent that current coverage areas approach
MTAs in size. less traffic would be "duopolized." but there is likewise less need for relief.
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satisfied that "the public benefits accruing from slight departures from the strict LATA

boundaries to accommodate motorists with cellular phones were so substantial that they

outweighed. on this limited basis. the dangers to fair competition."51 Traffic patterns and

"metropolitan complexes" have been the Coun's primary guideposts in making these

exceptions, as the BOCs acknowledge. (BOC Mem. 41)

The BOCs had 23 waivers pending at the end of 1991, when they agreed to hold those

waiv~-~ i£, abeyance pending their pursuit of this generic wireless waiver. Many of these

waivers. such as BellSouth·s waiver for all of the State of Rorida." cannot be justified by

reference to 1raffic patterns or metropolitan complexes except in the most attenuated fashion.

Rather. MTAs reflect patterns of c017l1Mrcia/ activity (BOC Mem. 43). not the panems of

personal movement on which the Court has relied. While "patterns of traffic" may exist

among any two cities chosen at random (in that someone probably went between them once).

,. Tritnnial Rtv;~. 673 f. Supp. It 552. quoted. United Smtes v. Western Elec. Co.. 1990-2
Trade Cas. , 69.177. II 64.455 (D.D.C. 1990).

" Motion of BelJSouth Corporation for a Waiver of Section IJ(D) of the Modificalion of Fmal
JudlJDCDt To Allow BeUSouth Corporalion To Provide Intell'lled MulliLATA Cellular Service.
May 9, 1991. BeUSouIb mlde vinually no IIIeIDpl to show a community of interest for the Swe of
Florida. Ralher. BelISoutb rded principally on llJUlDenlS that its cellular service faces competition.
The only evidence of COBIIIlunity of interest for the State of Florida tbIt Bel1South otlers is that the
J)epanment of Tnnsponadon has observed that a celUin number of vehicles crossed LATA
boundIIies on a particuIIr day. 1be fact that vehicles left the Tampa LATA on a puticuJar day
provides no suppon for the proposilion that "subscribers will want and expect to be in communication
wi1b mobile units in this tnmc which replarly crosses from one LATA to 1DDdIer." Mobilt Strvices
Dteu;on, 578 f. Supp. It 648. much less that people drive from Tampa to Miami IS replariy as they
drive from New York City to nonhem New Jersey. Set also Southweaem Bell's Response to
Comments (March 1. 1990) rthere is no requirement in Section VID (c) that a BOC must make a
showinl that a "community of interest" exists before the Coun can IfUlt a MultiLATA cellular
waiver").
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MTAs do not purpon to represent areas within which people move on a daily basis.60

It is also suggested that the FCC's decision to license some PCS spectrum blocks

using MTAs indicates that MTAs are appropriate local calling areas. (BOC Mem. 43-44)

The FCC has also "embraced" Basic Trading Areas, which are subSWltially smaller than

LATAs. FCC PCS Order' 76, at 7733. None of these determinations of the appropriate

size of radio licenses - the context in which the Commission considered MTAs as providing

"cconomies of scale and scope necessary to promote the development of low cost PeS

equipment" (BOC Mem. 44, quoting FCC PCS Order' 7S, at 7733) - reflects a

determination by the Commission of the appropriate .local calling areas for cellular systems

providing equal access.

That issue will be taken up if the Commission decides to impose equal access on

cellular or other wireless caniers, an issue now open for comment before it. The United

States proposes that the Court defer redefining cellular local calling areas until the

Commission has acted; the BOCs, having argued that the Commission's "embrace" of MTAs

in another context is determinative, resist allowing the expert alency to attempt to address

this issue.

It would not be sensible for the Court and the Depmunent to embark on this

mapmaking project apin, at the same time as the Commission is considering the issue. The

result could be that, instead of the one cellular calling area map now devised by the Court,

there could be thJ= maps: the old adjusted LATA map, the new map drawn by the Court

60 Thus, for example, the Los ADpIes MTA includes Las Veps; 1he New YOlk City MTA
includes Burlington, Vermont: 1he san Francisco MTA includes Reno. Nevada; IIId the Spokane.
WuhinIton. MTA includes Billinls. Montana - a diSWlCe of nearly 1.000 miles (accordinJ to Rand
McNally).
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(whether MTAs or something else). and a different map developed by the FCC.

It seems more sensible for the FCC to act first. If the Commission adopts equal

access. and draws a map. then the Coun can detennine whether that map addresses the needs

of the Decree and. if so. conform the Decree's cellular LATAs to the FCC's decision. If the

FCC determines not to impose equal access. then the Court can revisit this issue - and the

BOCs can attempt to make a more persuasive case. or seek a more reasonable alternative. In

the meanwhile. the Department will consider the peDding cellular aeopaphy waiv- /~ :
._--~---::;?""(-_..-

bad been deferred. to be ripe for decision. and will advi~ .~ ...., '

suppon or oppose specific waivers.
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Conclusion

For the foregoing reasons. the Coun should deny the motions of BellSouth and

Southwestern Bell for complete removal of the equal access and provisions of the Decree as

applied to wireless businesses; and should grant the motion of the Bell Companies for a

waiver of the intereXchange resuietion subject to the terms and conditions set fanh in the

accompanying proposed order.

July 25. 1994
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Julie 14. 1994

BY TELECOPY AND FIBST CLASS MAIL

Michael K. Kenorr, Eaq.
KelloR, Huber It HaDleD
1301 K Street, N.W.
Suite 1040 EaEt
'Washington, D.C. 20005

Re: United State's L'. ,"·estern Electric Co., et al.
Bell Companies' Request for a Generic Vlireless \\"aiver

The Department has concluded its mvestiaation and analysis of the Bell
Companies' request, lubmitted as modified on November 12, 1993, for a waiver of
the interexchanre line of business restriction of Section IlCDX1) of the Modification
of Final Judgment ("MFJ") as applied to their "wireless" businesses, and other
relief (the "Generic Wireless Waiver"). The Bell Companies ("BOCs") may proceed
to file their motion for that waiver with the Court.

The Department intends to support the Generic Wireless Waiver, as
proposed in the Bell Companies' submissions of September 24 and November 12,
1993, only to the extent stated in this letter. The Department reserves its rirht
and responsibility to modify its position if it appears to the Departtnent, in light of
comments of interested persons, further investiration or subsequent developments,
that a chance of position is appropriate. The discuasion herein follows the form of
the BOCs' proposed order of September 24, 1993, as modified by your letter of
November 12, 1993.

I ..Interexehange Services, The Department intends to support the BOCs'
request for a waiver of the interexcbanre prohibition, subject to the conditions
stated in the proposed order and model equal access plan, on the followinl
conditions:

a. That the authority to provide interexchange services is limited to the
provision by resale of switched interexchange services. Our current view is that



not.more than forty-five percent of any BOC cellular system's resold interexclw1ge
lervice should be purchased from anyone interexchange camer.

b. That the conditions on the proposed waiver apply to any entity that is a
BOC within the meaning of the MFJ.~

c. That the lCOpe of the authority to provide interum8nge semces is
restricted to

(1) Te1ecolDaumicatlODB oriIiDatmc iD a cellular ucb,nre' as
currently coD1ilund, or other Iimilarly codJW'8d networks, distinct from
the landHne local aebanre, wherem radio it UHd to COllDeet the Jl8twork
with a cuatomer who is 110t at a &sed location. The BOCa have buec1 their
nuoDiq aupportiDc a waiver and the deaip of their proposed order and
equal access plan OIl the architecture or their uiatiDg cellular Iystems, and
the Department will not support a waiver that is not limited to such
systems or Iystems with limilar architectures.

(2) Telecommunications in:.ende~ by the· ori,mator to be directed to a
cellular exchange, as described above, but that the cellular exchange
subscriber has forwarded to another destination (including a voice mailbox
or similar storage facility). The authority to pro"ide intA!rexchange ser'\ices
under this condition is limitA!d to that portion of the interexchange ser'\-ice
from the cellular system to v;hich the telecommunication was directed by
the originator to the ultimate destination. This condition specifically does
not authorize the provision of interexchange services from the point of
origination to the cellular system (e.g., an "800 access to cellular" service),
which the BOCs have not sought in this proceedinc.

d. That the authority be conditioned on an explicit requirement that:

"Each Bell operatinc telephone company shall offer to all
interexchence carriers exchange access and exchange aervices for 8uch
access on an unbundled basis that is equal in type, quality and price to that
provided to any interexchange service provided by the Bell company or any
afIlliate thereof."

1 These conditioDJi likewise apply to the relief aourht in Sec:tioDl D(b), D(c) and m of
the propo.ed ordert ud to the tnnamiaaicm of ls..l or comparable administrative
m.saps pun\Wlt to Section n(a). The Department recDmmends that Section n(a) be
Hparated into two lectioDl for aue of reference.

I· ·Cellular achanle" within the meauiDc of this letter refers to an ez:cbanee .ervice
offerinc commercial mobile leniceS, u defined in 47 U.S.C. § 332(dXl), in the 800 Mlh
radio bands. The Department understands that such exchan,e services are provided by
companies that &re, pursuant to FCC regulation, separate subsidiaries from local
telephone uchance companies ("LECs"), and that the principal facUities used to pro~de
cellular ezchance aervice. e4., lwitchin, equipment and radio bue stations. are phYSIcally
and operationally leparate from LEC facilities.
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e. That the authority to provide intereschanre services be conditioned on
an uplicit requirement that:

~ach BeU operation, telephone company shall not discriminate
.between any mobile aervicp. provided by the Bell company or an a.ffiliate
thereof and any nonlffi1;ated mobile serVice provider or between an
iDt.ruch'nre service provided by the BeD company or an affiliate thereof
and any nonaffiUated interucban,e carrier in the:

-Ca) establishment and diueminauon of technical information
aDd intercoJmection 1taDdarda;

"(b) mtercozmection and uae of the Ben operatinl telephone
company's telecommunications lervice and facilities or in the charges
for each element or lervice; and

. "(c) provision orne", .enice. and the planning for and
implementation oftbe construction and modification of facilities used
tc provide exchanre access,"

f. That the authority to provide interexchange services be conditioned on an
explicit requirement that:

·Each BeU Operatinr Company or afliliate thereof providini
commercial mobile service within the meanine of 47 U.S.C. § 332(d)(1) shall
offer to all interexchange carriers exchange access and exchange services for
such access on an Wlbundled basis that is equal in ~1>e, quality and price tD
that provided to any interexchange service provided by the Bell company or
any affiliate thereof,·

Implicit in this concept and in the concept of equal access is that the price, quality
and terms upon which cellular ser"\ice is offered shall not vary with the customers
choice of interexchange camero That proposition should be affirmed explicitly:

"A Bell Operating Company or af6.liate thereof shall not lell or contract to
sell wireless service at a price, term or discount that depends upon whether
the customer obtains interexchance service from the Bell Operatinc
Company or an affiliate thereof,·

In addition, the Department believes that the aame proposition should apply to
the sale of interexchaDce lervice:

"To the e%tent that a Bell Operatinc Company or afmiate thereof provides
interexchange lervices pursuant to this order to unaffiliated wireless
aemces providers or customers thereof, the Bell Operati.nc Company shall
Dot lell or contract to sell interezchange service at a price, term or discount
that depends upon whether the customer obtains wireless service from the
Bell Operating Company or an af!iliate thereof."

Finally, in order for these ruarantees to be meanincful, the Department believes
that the Bell Operating Companies should be required to state separately the
prices, terms or rate plans for (a) wireless services and (b) interexchange se~ices.

3
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I. That the authority to provide interuchanee services be conditioned on
aD ezplicit requirement that:

"Each. BeU OperatiDc Company or affiliate thereof providing
ClDDUDercial mobile' service within the me8n j ncof 47 U.S.C. I 332(d)(1) shall

.not discrimjnate between any intereschance service provided by the Bell .
eompa)' or aD afIiliate thereof and my Donaffiliated interexcb 8 D ge aemce
ranier in the:

-Ca) establishment and dissemination of technical information
and intercoDDectiOD 1taDdarc1a;

-(b) iDtel'CODlleetiOD and uae of the Ben 0perat:iDc Companya
or a5liate'. telecommUDicatioDi ..mce and facilities or in the
charles lor each element oC aerrice; aDC1

-Ce) provision oC Dew .errices and the p1anninc for and
implementation of the construction and modification of facilities used
to provide achance access."

h. That the BOCs shall file with the Department of a mobile equal access
plan, which plan shall not be effective (1) until 90 days after filing, ifnot
disapproved by the Department, or (2) if disapproved b)' the Department; that
there be no authority to provide interexchange ser.;ces pursuant to this waiver
until an equal access plan has become effective; and that the plan at a minimum
contains the specifications contained in the BOe Model Equal Access Plan
submitted on September 24, 1993, as modified by your letter of November 12,
1993, acept in the following particulars:

(1) The Department believes that it is necessary in the provision of
equal access that interexchange services not be sold by the persons selling
uchange services and who VI! requil-ed to administer presubscription (the
-cellular sales force"). It is the Department's contemplation that this
restriction would apply to retail store agents and to other BOC salespersons
who receive inquiries by prospective Gubscriben, i.e., salespersons who
handle "incoming" prospects or requests for service.

(2) Persons selling long distance services (the 'ong distance sales
force") may tell cellular services and IODI distance lervices on the followine
conditions:

(a) That the long distance sales force be a distinct pooup of
individual., with separate managers, from the cellular sales Coree and
from any sales force that sells products or services of the Bell
Operating telephone companies.

I .


